Asset Protection Issues with Single Member/Owner LLCs.

Missouri state law provides that a judgment creditor of a member of an LLC has the right to obtain a “charging order” against such members LLC interest. The primary purpose of a charging order is to protect other non-debtor members from being involuntary forced into a partnership with a debtor member’s creditor.  However, in a single member LLC, there is only one member/owner, so there are no other non-debtor members to protect.  A recent case in the U.S. Bankruptcy Court In re Albright, No. 01-11367 (Colo. Bkrpt. April 4, 2003) affirmed that a creditor of a single member LLC would have rights beyond the charging order remedy, Since there was no other member to protect, there was no reason to limit the ability of a creditor to reach the assets of the LLC. The court granted full economic and non-economic rights to the trustee, allowing the bankruptcy trustee to manage the debtor’s LLC. The trustee subsequently sold the LLC’s property and distributed the net proceeds to the bankruptcy estate for satisfaction of creditors’ claims.  
As a result of the Albright case and other recent U.S. Bankruptcy Court cases, clients should no longer rely on a single member limited liability company as the sole vehicle to protect the assets in the LLC from claims against the client/member.  Accordingly, there should be more than one “legal” owner of a membership interest in an LLC. Those clients who do not want their LLC to be treated as partnership for federal income tax purposes can create an LLC that has two members for state law purposes, but “one” member for federal income tax purposes (disregarded entity status), through the use of grantor trusts.      

For a higher degree of protection, the LLC interests should not be owned by the client in his or her individual name.  Rather, for those clients who seek a higher degree of protection, the LLC interest should be owned by an Asset Protection Trust.  If the LLC interest is owned by an Asset Protection Trust then the charging order remedy or foreclosure remedy would be unavailable to a creditor of the client.  
